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Advance Directives

This Legal Brief was drafted for general informational purposes only. It is not meant to be a comprehensive guide, nor

should it be construed as legal advice. The information in this brief is current as of July 1, 2019; readers should consult

the most recent versions of referenced statutes, regulations, and cases to ensure there have been no material changes.
Summary

South Dakota law allows patients to give advance directives for health care via either a durable power of attorney for
health care, a living will, or a medical order for scope of treatment (“MOST ”). A patient may also give a specific
advance directive concerning cardiopulmonary resuscitation.

In the absence of the attorney-in-fact designated by the patient’s durable power of attorney or other valid advance
directive, health care decisions for an incapacitated patient may be made by certain members of the patient’s family or in
the last resort, by a close friend.

Discussion
Introduction

Physicians have an obligation to relieve pain and suffering and to promote the dignity and autonomy of dying patients in
their care. When the patient’s wishes conflict with that obligation, however, the physician should defer to the patient’s
wishes.

Health care decisions on behalf of an incapacitated patient can be made by an attorney-in-fact designated through a
durable power of attorney, by the patient through a living will or EMS cardiopulmonary resuscitation directive, or by a
family member or close friend as authorized by South Dakota law. Furthermore, a court-appointed guardian, an attorney
in fact, or a family member or close friend may execute a medical order for scope of treatment (“MOST”). Generally
speaking, a durable power of attorney is a means by which the patient can appoint a specific person or persons to make
health care decisions in the event the patient is incapable of doing so. A living will, on the other hand, sets out in writing
the patient’s preferences concerning artificial nutrition and hydration and other life-sustaining treatment. An advance
directive relating to cardiopulmonary resuscitation is specific to cardiopulmonary resuscitation, including use of a
defibrillator, CPR, or a ventilator by emergency medical personnel or other health care providers. When there is no
attorney-in-fact or advance directive from the patient, the law recognizes the authority of family members and close
friends, designated in a certain order of priority, to make health care decisions for an incapacitated patient.

A MOST provides direction concerning the goals and preferences of a patient who has been diagnosed with a terminal
condition.
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Durable Power of Attorney

In order to be valid and enforceable as a power of attorney for health care purposes, the document granting the power
must include the words “this power of attorney shall not be affected by disability of the principal” or “this power of
attorney shall become effective upon the disability of the principal,” or other similar language showing the principal’s
intent that the power of attorney shall continue to be enforceable despite the principal’s disability. It must be signed by
the principal/patient and acknowledged by a notary public.

Such a power of attorney may, but is not required to, be recorded in the office of the Register of Deeds. The power of
attorney remains effective during the lifetime of the principal unless revoked in writing and the revocation is recorded in
the office of the Register of Deeds where the original was recorded. If recorded, a certified copy of the power of attorney
is effective as an original. If the power of attorney is not recorded, the practitioner should insist on seeing the original
before relying on it.

If the patient is incapacitated to such an extent that he or she cannot make a reasoned decision concerning health care
issues, the attorney-in-fact named in the power of attorney may make those decisions on behalf of the patient. If the
attending physician in good faith believes that the patient is able to make such decisions, then the physician may rely on
the decisions made by the patient and disregard those made by the attorney-in-fact.

Any decision made by an attorney-in-fact must be in accordance with accepted medical practice, must take into account
the advice of the attending physician, and must, to the extent possible, take into account the wishes of the patient if the
patient had the ability to make the decision.

In no event may an attorney-in-fact authorize the withholding of comfort care or nutrition or hydration. However,
artificial hydration or nutrition may be withheld or withdrawn if:

1. Itis not needed for comfort care and the attending physician reasonably believes the patient’s death is imminent;

2. It cannot be physically assimilated by the patient;

3. It is more burdensome than beneficial to provide it, except that the burden of providing it is not to be compared to
the patient’s quality of life;

4. There is clear and convincing evidence that the patient refused artificial hydration, or expressed a desire that it be
withheld, while still able to make decisions for himself or herself; or

5. The power of attorney specifically directs that it not be given or specifically gives that decision-making authority
to the attorney-in-fact.

Notwithstanding the designation of an attorney-in-fact, life-sustaining treatment and artificial nutrition and hydration must
be provided to a pregnant woman unless providing such treatment, hydration, or nutrition will not allow the continuing
development and live birth of the unborn child, will be physically harmful to the woman, or will prolong severe pain
which cannot be controlled by medication. In order to withhold such treatment, the attending physician and one other
physician who has examined the patient must certify in the patient’s chart to a reasonable degree of medical probability
that one of the above described grounds for withholding or withdrawing treatment exists.

Living Will

Unlike the broader powers given to an attorney-in-fact through a durable power of attorney, an otherwise valid living will
may only govern the withholding or withdrawal of life-sustaining treatment. “Life sustaining treatment” is defined as any
medical procedure or intervention that will serve only to postpone the moment of death or maintain the patient in a
condition of permanent unconsciousness. The term also includes artificial nutrition and hydration but does not include the
provision of appropriate care to maintain comfort, hygiene and human dignity, the oral administration of food and water,
or the administration of medication or any medical procedure deemed necessary to alleviate pain.
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The practitioner must abide by the terms of the living will if the attending physician and one other physician determine
that the patient is in a terminal condition and is no longer able to make decisions concerning the administration of life-
sustaining treatment. The term “terminal condition” is defined to mean an incurable and irreversible condition that,
without life-sustaining treatment, will cause death within a short time or a coma or other state of permanent
unconsciousness in which the patient is unable to communicate in any fashion, demonstrates no purposeful movement,
and is unable to purposefully interact with environmental stimulation.

Once the determination is made that the patient has a terminal condition, the physician should record that determination
and the terms of the living will in the patient’s chart. If the patient orally or in writing revokes the living will, even if the
patient does not appear mentally competent to do so, it is deemed revoked and the physician must so note in the patient’s
chart.

Notwithstanding the existence of a valid living will, life-sustaining treatment and artificial nutrition and hydration must be
provided to a pregnant woman unless providing such treatment, hydration, or nutrition will not allow the continuing
development and live birth of the unborn child, will be physically harmful to the woman, or will prolong severe pain
which cannot be controlled by medication. In order to withhold such treatment, the attending physician and one other
physician who has examined the patient must certify in the patient’s chart to a reasonable degree of medical probability
that one (1) of the above described grounds for withholding or withdrawing treatment exists.

An EMS Cardiopulmonary Resuscitation Directive

An “EMS cardiopulmonary resuscitation directive” is a directive from the patient to emergency medical service
personnel, other health care providers, and health care facilities not to use cardiopulmonary resuscitation. If the existence
of the directive is “readily apparent” to the emergency personnel or other health care provider, and the provider complies
with it, that provider is not subject to civil or criminal liability or discipline for unprofessional conduct.

The statute does not define or give examples of “readily apparent,” but the State of South Dakota has promulgated
administrative rules allowing for the use of both “standard” and “non-standard” forms of written directives and standard
bracelets issued by the SD Department of Public Safety. The existence of the directive is “readily apparent” if the patient
is wearing the bracelet or if the patient has filed a copy of the directive in his or her medical records (and assuming those
records are readily available). In the absence of an apparently valid written directive or a standard bracelet, EMS and
other health care personnel are by law directed to presume that the patient consents to resuscitation efforts.

An EMS cardiopulmonary resuscitation directive may be revoked at any time by the person who is the subject of the
directive or by any other person who is, pursuant to the laws of this state or any other state, authorized to make medical
treatment decisions on behalf of the person who is the subject of the directive. The initial revocation may be oral or
written, but if oral, it must be followed up with a written confirmation, sent to the Department of Public Safety and the
patient’s physician, as soon thereafter as possible.

Any emergency medical service personnel, health care provider, health care facility, or any other person who, in good
faith, complies with an EMS cardiopulmonary resuscitation directive which is perceived to be valid, may not be subject to
civil or criminal liability or to discipline for unprofessional conduct.

Procedures allowed on a person with an apparently valid standard form or bracelet and not in cardiac arrest.

If a person with an apparently valid standard form for an EMS cardiopulmonary resuscitation directive or bracelet is dying
in the natural course of illness or disease but has not gone into cardiac arrest, emergency medical service personnel may
perform the following measures:
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Assist with maintaining an open airway, including suctioning;
Administer oxygen;

Administer pain medications (if authorized by a physician);

Control bleeding; and

Provide comfort care and emotional support to both patient and family.

agkrwdE

Procedures to be withheld on a person with an apparently valid standard form or bracelet and not in cardiac arrest.

If a person with an apparently valid standard form for an EMS cardiopulmonary resuscitation directive or bracelet dying
in the natural course of an illness or disease but has not gone into cardiac arrest, emergency medical service personnel
shall withhold, or, if already begun, immediately withdraw the following resuscitation measures:

1. Advanced airway procedures;
2.  Cardiac medications; and
3. Assisted breathing.

Procedures to be withheld on a person in cardiac arrest with an apparently valid standard form or bracelet.

If a person with an apparently valid standard form for an EMS cardiopulmonary resuscitation directive or bracelet that
goes into cardiac or respiratory arrest, emergency medical service personnel shall withhold, or, if already begun,
immediately withdraw the following resuscitation measures:

Chest compressions;

Defibrillation;

Advanced airway procedures;

Assisted breathing; or

Administration of resuscitation medications.

agkrwbdE

Medical Order for Scope of Treatment

A medical order for scope of treatment (“MOST”) is a standardized form document developed by the South Dakota
Secretary of Health which provides direction concerning the goals and preferences of a patient who has been diagnosed
with a terminal condition. A MOST may only be executed in connection with a patient with a diagnosed terminal
condition. A MOST must be signed by a patient with decision-making authority or by an authorized representative if the
patient doesn’t have decision-making authority, and by the patient’s provider. If the patient lacks decision-making
capacity, the lack of capacity must be recorded in the patient’s medical record.

The completed MOST form must include the following:

1. The name and date of birth of the patient;

2. A statement that the patient either has or does not have a durable power of attorney, a living will, or an EMS
cardiopulmonary resuscitation directive;

3. Information regarding the patient's diagnosis of a terminal condition;

4. Information indicating the preference of the patient or the patient's authorized representative regarding the use of
cardiopulmonary resuscitation, specified medical interventions, and the intensity of treatment for each
intervention, and if there is no such indication of the patient or authorized representative's preference, a directive
to health care providers to use all necessary and appropriate medical interventions;

5. A provision directing the administration of artificial nutrition and hydration unless it is determined that:

a. Atrtificial nutrition and hydration cannot reasonably be expected to prolong the patient's life;

b. The burden of providing artificial nutrition and hydration outweighs its benefit, if the determination of
burden refers to the provision of artificial nutrition and hydration itself and not to the quality of the
continued life of the patient;

c. Administering artificial nutrition and hydration would cause the patient significant discomfort; or

d. The patient has expressed a desire not to receive artificial nutrition and hydration by tube;
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6. A statement confirming that the medical provider and the patient or the patient's authorized representative had a
discussion about the patient's medical condition, treatment goals, and use of medical intervention;

7. A statement confirming that the execution of the MOST by the patient or the patient's authorized representative is
based on informed consent;

8. A statement advising the patient if there is a conflict between the MOST and the patient's written directives in any
previously executed and unrevoked durable power of attorney or living will, the health care provider will treat the
patient in accordance with the instructions in the MOST;

9. The signature and date of signing of the patient or the patient's authorized representative;

10. The signature and date of signing of the medical provider; and

11. A statement that the duty of medicine is to care for patients even when they cannot be cured, that health care
providers and their patients must evaluate the use of technology at their disposal based on available information,
that judgments about the use of technology to maintain life must reflect the inherent dignity of the patient and the
purpose of medical care, and that everyone is to be treated with dignity and respect.

An original or a copy of a MOST form completed and signed is a valid medical order for scope of treatment unless
revoked. Any health care provider who receives a valid MOST is required to make the document part of the patient's
medical record.

A document executed in another state or jurisdiction that meets the requirements for a valid medical order for scope of
treatment in that state or jurisdiction is valid in this state.

Except as otherwise described below, a health care provider who has actual knowledge of a MOST is required to treat the
patient in accordance with the preferences set out in the MOST.

If there is a conflict between a patient's MOST and a patient's oral directives or any written directives in an advance health
care directive, the health care provider must treat the patient in accordance with the most recent instruction (written or
oral).

A patient with decision-making capacity may revoke a MOST at any time by:

1. Destroying or defacing the MOST with the intent to revoke;

2. A written revocation of the MOST, signed and dated by the patient; or

3. An oral expression of the intent to revoke the MOST, in the presence of a witness eighteen years of age or older
who signs and dates in writing, confirming that the expression of intent was made.

An authorized representative may not revoke a MOST unless the MOST was executed by the authorized representative.
Any revocation by the authorized representative must be in writing.

A revocation is effective upon communication to the health care provider. A health care provider who is informed of a
revocation must record the date and time of the notification of revocation in the patient's medical record.

A health care provider who refuses to comply with the provisions of a duly executed MOST may not prevent the
transfer of the patient to another health care provider who is willing to comply with the MOST and must
continue providing care for the patient until the transfer is completed.

A health care provider may not require or prohibit the execution or revocation of a MOST as a condition for providing
health care.

A health care provider acting in good faith and in accordance with generally accepted health care standards applicable to
the health care provider is not subject to civil or criminal liability or to discipline for unprofessional conduct for
complying with a MOST and assuming that it was valid when made and has not been revoked; not complying
with a MOST when it appears it was revoked or invalid when made; not complying with a MOST due to the
health care provider's beliefs as a matter of conscience; or acting based on a good faith belief that the patient
has or lacks decision-making capacity.
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Intervention by the Courts

Upon petition of the patient, a person who is or might be authorized to make health care decision for the patient, a health
care provider, or any other interested party, a Circuit Court may intervene and make health care decisions on behalf of the
patient. The Court may only do so, however, if there is no one else available to consent, there are two (2) or more persons
in the same category of persons authorized to provide consent (see below) who don’t unanimously agree, the person
claiming to have the power to make the decision isn’t authorized or capable of doing so, the health care provider has
refused to follow the directive of the decision-maker, or there are other substantial reasons for the Court to intervene. In
any event, the relief granted by the Court may not be inconsistent with the patient’s express wishes, if known, and must
otherwise be in the patient’s best interests.

The Court may hear a petition concerning health care for an incapacitated or allegedly incapacitated patient on an
expedited basis and upon such notice to interested parties, including the patient, the patient’s family, and the health care
provider, as is possible given any time constraints that may exist.

Who May Decide When There is No Advance Directive or the Designated Attorney-in-Fact or Guardian Isn’t
Available

In the absence of a designed attorney-in-fact, a court-appointed guardian or other valid advance directive (such as a living
will), health care decisions for an incapacitated patient may be made by the following persons, in the order stated:

Spouse, if not legally separated;

An adult child;

A parent;

An adult sibling;

A grandparent or adult grandchild;

An adult aunt or uncle or adult niece or nephew; or

A close friend, defined as someone who has provided significant care for the patient, has exhibited concern for the
patient, and who is familiar with the patient’s activities, health, and religious or moral beliefs through regular
contact with the patient.

NoookrwhE

A Practitioner’s Rights with Regard to Withholding or Withdrawal of Life-Sustaining Treatment

If the practitioner for any reason does not wish to participate in the withholding or withdrawal of life-sustaining treatment
or artificial nutrition or hydration, the practitioner must make a reasonable effort to transfer care of the patient to a
practitioner willing to comply with the patient’s wishes. If the patient has directed that life-sustaining treatment or
artificial nutrition or hydration be provided, the practitioner must do so as long as it is technically feasible. If the
practitioner objects to continuing such treatment, he or she must continue to provide it until the patient’s care is
transferred to another practitioner willing to carry out the patient’s wishes.

Immunity from Civil or Criminal Liability

Generally speaking, any provider who believes in good faith that the patient is incapacitated and acts in conformity with
the directives of another which the provider in good faith believes is legally authorized to make health care decisions for
the incapacitated patient or in good faith follows directives contained in an apparently valid living will or EMS
cardiopulmonary resuscitation directive is immune from civil or criminal liability or professional disciplinary action for
following the directives of the third party decision-maker or those contained in the living will or EMS directive. The
provider is also immune if he or she fails to follow the directives of a patient whom the provider believes is incapable of
making informed decisions for him- or herself or if the provider believes in good faith a third party decision-maker lacks
authority, capacity, or sufficient interest to make decisions for the patient.

The laws relating to immunity for following the directives given in a living will do not act to grant immunity from civil or
criminal liability for assisting a suicide. A licensed health care provider who administers, prescribes, or dispenses
medications or procedures to relieve the patient’s pain or discomfort, or withholds life-sustaining procedures in
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accordance with a living will, is not culpable for assisted suicide, even if the medications or procedures have the effect of
hastening or increasing the risk of death. However, a provider may be subject to prosecution for assisting a suicide if the
provider administered, prescribed, or dispensed the procedures or medications with a purpose to cause death.

Conclusion

Physicians have an obligation to relieve pain and suffering and to promote the dignity and autonomy of dying patients in
their care. Where the performance of one duty conflicts with the other, the preferences of the patient should prevail. The
principle of patient autonomy requires that physicians respect the decision to forego life-sustaining treatment of a patient
who possesses decision-making capacity, and for those without the capacity to make decisions, the physician is to rely on
the patient’s wishes indicated in an advance directive or by the patient’s designated attorney-in-fact or others authorized
by the law to make healthcare decisions for an incapacitated patient.

As long as the provider believes in good faith that he or she is acting in conformity with the law relating to health care
decisions made by third parties, the provider is immune from civil or criminal liability for doing so.

Sources: SDCL Chs. 34-12C, 34-12D, 334-12F, 34-12H, 59-7
ARSD Ch. 44:05:06
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