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Advertising

This Legal Brief was drafted for general informational purposes only. It is not meant to be a comprehensive guide, nor
should it be construed as legal advice. The information in this brief is current as of December 1, 2012; readers should
consult the most recent versions of referenced statutes, regulations, and cases to ensure there have been no material
changes.

Summary

State law prohibits deceptive trade practices in all types of advertising. Deceptive trade practices include the use of
misleading or false pretenses in advertising. Ir addition, when using the title “doctor” in written advertising, a medical
professional must specify the branch of healing arts in which he or she is licensed.

Discussion

Regardless of any professional licensing rule to the contrary, the US Supreme Court determined a member of a
professional trade has a right to advertise. Bates vs. State Bar of Arizona, 433 U.S. 350 (1977). However, the advertising
cannot be false or misleading. In South Dakota, the Attorney General’s office enforces the Deceptive Trade Practices Act.
Specifically, it is a Class 2 misdemeanor to “knowingly and intentionally act, use, or employ any deceptive act or practice,
fraud, false pretense, false promises, or misrepresentation, or to conceal, suppress, or omit any material fact in connection
with the sale or advertisement of any merchandise, regardless of whether any person has in fact been mislead, deceived, or
damaged thereby.” SDCL 37-24-6.

The American Medical Association Code of Medical Ethics Policy E-5.02 regarding advertising and publicity is
consistent with South Dakota state law. Generally, the ethics policy does not contain advertising restrictions other than
against deceptive practices. The policy states, “a physician may publicize him or herself as a physician through any
commercial publicity or other form of public communication (including any newspaper, magazine, telephone directory,
radio, television, direct mail, or other advertising) provided that the communication shall not be misleading because of the
omission of necessary material information, shall not contain any false or misleading statement, or shall not otherwise
operate to deceive.” The ethics policy provides additional guidance to assure physician advertising is not misleading
including:

1. Medical terms or illustrations that are difficult to understand should be communicated to the public in a readily
comprehensible manner.

2. High-pressure advertising and publicity should be avoided if it creates unjustified medical expectations or are
accompanied by deceptive claims.

3. Testimonials of patients as to the physician’s skill or the quality of the physician’s professional services tend to be
deceptive when they do not reflect the results that patients with conditions comparable to the testimoniant’s
condition generally receive.
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4. Obijective claims regarding experience, competence, and the quality of physicians and the services they provide
may be made only if they are factually supportable.

5. Generalized statements of satisfaction with a physician’s services may be made if they are representative of the
experiences of that physician’s patients.

6. Statements that a physician has an exclusive or unique skill or remedy in a particular geographic area, if true, are
permissible.

In addition to the general prohibition against deceptive advertising, state law requires the “recognized abbreviation or
specification of the branch of the healing art” be added after a medical professional’s name if he or she uses the title
“doctor” in written advertising. SDCL 36-4-23.

Conclusion

Medical professionals may engage in advertising so long as it is not false or misleading and must specify his or her
branch of healing arts if the title “doctor” is used in written advertising.
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