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Anatomical Gifts

This Legal Brief was drafted for general informational purposes only. It is not meant to be a comprehensive guide, nor
should it be construed as legal advice. The information in this brief is current as of December 1, 2013; readers should
consult the most recent versions of referenced statutes, regulations, and cases to ensure there have been no material
changes.

Summary

Gifts of all or a part of a person’s body after death may be made by the person during the person’s lifetime, and in certain
limited cases, by persons other than the donor. The person’s legal representative and certain family members may make
an anatomical gift after the person’s death.

A person may also revoke or amend an anatomical gift, or refuse to make any such gift, during the person’s lifetime.

Acting upon an anatomical gift in good faith compliance with the law renders the person doing so immune from civil
liability or criminal prosecution for doing so. Acting outside the law with criminal intent is a felony offense.

Discussion
Making an Anatomical Gift

Anatomical gifts may be made for the purposes of transplantation, therapy, research, or education. The gift must be made
by an authorized person and in the manner required by law.

Pursuant to SDCL 34-26-51, an anatomical gift of all or a part of the donor's body may be made during the life of the
donor by the following persons:

1. The donor, if he or she is a legally competent adult;

2. The donor, if he or she is a legally emancipated minor, or is at least fourteen (14) years of age, and the parent or
guardian has authorized the placement of the organ donor indicator on the minor’s driver’s license or nondriver
identification card;

3. An agent of the donor, unless the power of attorney for health care or other record prohibits the agent from

making an anatomical gift;

A parent of the donor, if the donor is an unemancipated minor; or

The donor's guardian.

ok

PAGE 1



Legal Brief

A donor may make an anatomical gift:

1. By authorizing a statement or symbol indicating that the donor has made an anatomical gift to be imprinted on the

donor's driver's license or identification card,;

In a will;

3. During a terminal illness or injury of the donor, by any form of communication addressed to at least two (2)
adults, at least one (1) of whom is a disinterested witness; or

4. By signing or authorizing another person to sign a donor card or other record of the donation or authorizing
notation of the gift in a donor registry. If the donor or other person is physically unable to sign, the donation may
be signed by another person at the direction of the donor, but must
a. Be witnessed by at least two (2) adults, at least one (1) of whom is a disinterested witness, who have signed at

the request of the donor or the other person; and

b. State that it has been signed and witnessed as provided above.

n

An anatomical gift made during the life of the donor by someone other than the donor (see list set out above) may be
made by signing or authorizing another person to sign a donor card or other record of the donation or authorizing notation
of the gift in a donor registry as described above.

Unless otherwise indicated by a refusal by the donor, an anatomical gift of all or a part of a decedent's body may be made
by any member of the following classes of persons who is reasonably available, in the order of priority listed:

1. The decedent’s attorney in fact or other legal agent at the time of death who was authorized to make an
anatomical gift immediately before the decedent's death;

2. The spouse of the decedent;

3. Adult children of the decedent;

4. Parents of the decedent;

5. Adult siblings of the decedent;

6. Adult grandchildren of the decedent;

7. Grandparents of the decedent;

8. An adult who exhibited special care and concern for the decedent;

9. The persons who were acting as the guardians of the person of the decedent at the time of death; and

10. Any other person having the authority to dispose of the decedent's body

If there is more than one (1) member of a class listed above entitled to make an anatomical gift, an anatomical gift may be
made by a member of the class unless that member or another knows of an objection by another member of the class. If
an objection is known, the gift may be made only by a majority of the members of the class who are reasonably available.

A person may not make an anatomical gift if, at the time of the decedent's death, a person in a class of higher priority is
reasonably available to make or to object to the making of an anatomical gift.

When determining whether an anatomical gift has been made, amended, or revoked, a person may rely upon
representations of an individual listed above relating to the individual's relationship to the donor or prospective donor
unless the person knows that the representation is untrue. Provided, however, that if the person making the representation
claims to be the decedent’s attorney in fact or other legal agent, the person making the representation must produce the
power of attorney or other document evidencing his or her authority.

A person with a South Dakota issued driver’s license or ID card may make an anatomical gift during his or lifetime online
at https://apps.sd.gov/ps09onlinerenewal/organdonorupdate.aspx.

Receiving an Anatomical Gift

An anatomical gift may be made to the following persons named in the gift document:
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1. A hospital; accredited medical school, dental school, college, or university; organ procurement organization; or
other appropriate person for the purposes of research and education;

2. Anindividual designated by the person making the anatomical gift if the gift is to be transplanted into the
individual;

3. An eye bank or tissue bank.

If an anatomical gift to an individual cannot be transplanted into the individual, the gift passes to and through an
appropriate facility, such as an eye bank, tissue bank, or organ procurement organization.

If an anatomical gift of one or more specific body parts or of all body parts for the purposes of transplantation or therapy
is made in a document of gift that does not name a person, but identifies the purpose for which an anatomical gift may be
used, the gift goes to and through an appropriate facility, such as an eye bank, tissue bank, or organ procurement
organization.

If the part is an organ, an eye, or tissue and the gift is for the purpose of research or education, the gift passes to the
appropriate procurement organization.

If there is more than one (1) purpose of an anatomical gift set forth in the document of gift but the purposes are not set
forth in any priority, the gift must be used for transplantation or therapy, if suitable. If the gift cannot be used for
transplantation or therapy, the gift may be used for research or education.

If an anatomical gift of one (1) or more specific parts is made in a document of gift that does not name a person and does
not identify the purpose of the gift, the gift may be used only for transplantation or therapy.

If a document of gift specifies only a general intent to make an anatomical gift by words such as donor, organ donor, or
body donor, or by a symbol or statement of similar import, the gift may be used only for transplantation or therapy.

If an anatomical gift does not pass pursuant to the guidelines stated above, or the decedent's body or part is not used for
transplantation, therapy, research, or education, custody of the body or part passes to the person under obligation to
dispose of the body or part.

A person may not accept an anatomical gift if the person knows that the gift was not made in the manner required by law,
or if the person knows that the decedent refused to make an anatomical gift in the manner required by law and that refusal
was not revoked.

Revoking an Anatomical Gift
A donor or other person authorized to make an anatomical gift may amend or revoke an anatomical gift by:

1. A document or other record signed by:
a. The donor;
b. The other person; or
c. Anindividual acting at the direction of the donor or the other person if the donor or other person is physically
unable to sign; or
2. A later executed document of gift that amends or revokes a previous anatomical gift or portion of an anatomical
gift, either expressly or by inconsistency.

If the document or other record is signed by a person acting at the direction of a person physically unable to sign, the
signature must be witnessed by at least two (2) adults, at least one (1) of whom is a disinterested witness, and both of
whom have signed as witnesses at the request of the donor or the other person. The document or other record must state
on its face that it was signed at the direction of a person physically unable to sign and include a recitation as to the
witnesses as described above.
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A donor or other person authorized to make an anatomical gift may, during the donor’s lifetime, revoke an anatomical gift
by the destruction or cancellation of the document of gift, or the portion of the document of gift used to make the gift,
with the intent to revoke the gift. However, except in the case of minors, if the donor made an anatomical gift during his
or her lifetime, the gift may not be amended or revoked after the donor’s death. If the donor is a minor at the time of his
or her death, a parent of the donor has the power to revoke or amend the gift made by the minor donor. The revocation of
an anatomical gift by a person other than the donor does not bar the making of an anatomical gift by another person
authorized so to do.

A donor may amend or revoke an anatomical gift that was not made in a will by any form of communication during a
terminal illness or injury addressed to at least two (2) adults, at least one (1) of whom is a disinterested witness.

A donor who makes an anatomical gift in a will may amend or revoke the gift in the manner provided for amendment or
revocation of wills or by a document or other record in the same manner as for the revocation of a gift not made through a
will. A donor's revocation of an anatomical gift is not in and of itself a refusal to make an anatomical gift, and does not
bar another person authorized by law (as described above) from making an anatomical gift of the donor's body or a part
thereof.

If a person other than the donor makes an unrevoked anatomical gift of the donor's body or part, or an amendment to the
gift, the gift may only be amended or revoked by a person or persons with greater authority so to do than the person who
originally made the gift or the amendment. The order of priority of persons authorized to make, amend, or revoke gifts is
set out above under the heading “Making an Anatomical Gift.”

In the absence of an express, contrary indication by the donor or other person authorized to make a gift during the donor’s
lifetime, an anatomical gift of a part is neither a refusal to give another part nor a limitation on the making of an
anatomical gift of another part at a later time by the donor or another person. In the absence of an express, contrary
indication by the donor or other person authorized to make a gift during the donor’s lifetime, an anatomical gift of a part
for one (1) or more of the purposes authorized by law is not a limitation on the making by an authorized person of an
anatomical gift of the part after the donor’s death for any other authorized purpose.

The revocation, suspension, expiration, or cancellation of a driver's license or identification card upon which an
anatomical gift is documented does not invalidate the gift.

An anatomical gift made by will takes effect upon the donor’s death whether or not the will is probated. Invalidation of
the will after the donor’ death does not invalidate the gift.

Refusal to Make an Anatomical Gift
An individual may refuse to make an anatomical gift of the individual's body or part by:

1. A document or other record signed by:
a. The individual; or
b. Another acting at the direction of the individual if the individual (donor) is physically unable to sign;
2. The individual's will, whether or not the will is admitted to probate or invalidated after the individual's death; or
3. Any form of communication made by the individual during the individual's terminal illness or injury addressed to
at least two (2) adults, at least one (1) of whom is a disinterested witness.

If a minor who signed a refusal dies, a parent of the minor who is reasonably available may revoke the minor's refusal.
Otherwise, the refusal is binding and cannot be revoked or amended by any party.
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Removal of Donated Organs

Neither the physician who was in attendance at the time of death nor the physician who determines the time of death may
participate in the procedures for removal or transplantation of the gifted body or part.

Determining Whether a Gift Has Been Made, Amended, or Revoked

If a person is dead or near death, a law enforcement officer, firefighter, paramedic, or other first responder present at the
scene is required to conduct a reasonable search of the person for evidence of an anatomical gift. If no such first
responders are involved, the search must be made as soon as possible upon presentation to the hospital. Any such search
should, of course, include a review of the person’s driver’s license.

When a hospital refers an individual at or near death to an organ procurement organization, the organization shall make a
reasonable search of the records of the Department of Public Safety and any donor registry that it knows exists for the
geographical area in which the individual resides to ascertain whether the individual has made an anatomical gift.

Immunity

Any person who complies with the foregoing rules, or attempts in good faith to do so, is immune from suit or criminal
proceedings relating to the gift. Neither the person authorizing an anatomical gift nor the donor's estate is liable for any
injury or damage that results from the making or use of the gift.

Prohibited Acts

The sale or purchase of anatomical parts is prohibited, and may subject the seller or purchaser to felony criminal
prosecution. It is permitted, however, for a person to charge a reasonable amount for the removal, processing,
preservation, quality control, storage, transportation, implantation, or disposal of a part.

It is also prohibited for any person to intentionally falsify, forge, conceal, deface, or obliterate a document of gift, an
amendment or revocation of a document of gift, or a refusal to make a gift with the intent to realize a financial gain. Any
such act is a Class 5 felony.

Conclusion

It is the intent of the law to make it relatively easy for a person to make an anatomical gift and for those carrying out the
gift to understand and rely upon the gift. Because of the number of ways in which a gift may be made, and the persons by
whom it may be made, amended or revoked, it is important that the person carrying out the gift make reasonable efforts to
ensure the gift was properly made and has not been amended or revoked.
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