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This Legal Brief was drafted for general informational purposes only.  It is not meant to be a comprehensive guide, nor 

should it be construed as legal advice.  The information in this brief is current as of July 1, 2021; readers should consult 

the most recent versions of referenced statutes, regulations, and cases to ensure there have been no material changes. 

 

Summary 

 

The law requires health care professionals to report suspected abuse or neglect of the elderly.   

 

Discussion 

 

Under the law, aging adults enjoy specific protection from abuse and neglect.  An aging adult may be protected either as a 

“disabled adult” or as an “elder.”  An aging adult is considered a disabled adult if the person suffers from mental 

retardation or infirmities of aging, as manifested by organic brain damage, advanced age, or other physical dysfunction to 

the extent the person is unable to protect him or herself or provide for his or her own care.  Alternatively, the definition of 

an “elder” does not require a showing of an inability to protect oneself.  Rather, an elder is simply “a person sixty-five 

year of age or older.”  SDCL §22-46-1.   

 

Abuse is defined as the “physical harm, bodily injury, or attempt to cause physical harm or injury, or the infliction of fear 

of imminent physical harm or bodily injury.”  Neglect is defined as "harm to an elder's or a disabled adult's health or 

welfare, without reasonable medical justification, caused by the conduct of a person responsible for the elder's or disabled 

adult's health or welfare, within the means available for the elder or disabled adult, including the failure to provide 

adequate food, clothing, shelter, or medical care.”  SDCL §22-46-1.  However, the decision not to seek medical care for 

an elder or disabled adult is not considered neglect when the elder or disabled adult expresses a desire to not receive the 

medical care, when an elder or disabled adult previously executed a written declaration, do-not-resuscitate order, or a 

power of attorney for health care directing medical care not to be given.  Additionally, the failure to provide goods and 

services outside the means available for the elder or disabled adult is not considered neglect.  SDCL §22-46-1.1 

 

Persons Required to Report 

 

The following people are required to file a report within twenty-four (24) hours of reasonable cause to suspect abuse, 

neglect, or exploitation: 

1. Physician, nurse, dentist, doctor of osteopathy, chiropractor, optometrist, podiatrist, religious healing practitioner, 

hospital intern or resident, paramedic, emergency medical technician, social worker, or any health care 

professional; 

 

2. Psychologist, licensed mental health professional, or counselor engaged in professional counseling; or 
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3. State, county, or municipal criminal justice employee or law enforcement officer. 

 

SDCL §22-46-9 

 

Voluntary Reporting 

Any person who knows or has reason to suspect that an elderly or disabled adult has been abused or neglected as defined 

in § 22-46-2 or 22-46-3 may report that information, regardless of whether that person is one of the mandatory reporters 

listed in § 22-46-9 and 22-46-10. 

 

Report Format  

 

Health care professionals who suspect abuse or neglect are required to make an oral or written report of the abuse or 

neglect within twenty-four (24) hours.  The report shall be made to the state’s attorney of the county in which the elder of 

disabled adult resides, to the Department of Social Services, or to a law enforcement officer.  SDCL § 22-46-9.  The 

state’s attorney or law enforcement officer, upon receiving a report, shall immediately notify the Department of Social 

Services. 

 

The staff of any medical facility, nursing facility, assisted living center, adult day care center, or community support 

provider, and residential care givers, individuals providing homemaker services, or victim advocates must also provide 

notice of suspected abuse or neglect within twenty-four (24) hours.  These individuals must notify the person in charge of 

the institution where the elderly or disabled adult resides or is present, or the person in charge of the entity providing the 

service to the elderly or disabled adult.  The person in charge of the entity providing care shall then notify the state’s 

attorney of the county in which the elder or disabled adult resides, to the Department of Social Services, or to a law 

enforcement officer.  SDCL § 22-46-9 and SDCL §22-46-10.  The HIPAA mandated privacy rules specifically authorize 

reports of abuse to the extent permitted and required by applicable state law.  45 C.F.R. § 164.512. 

 

Failure to Report 

 

Any person who intentionally fails to make the required report is guilty of a Class 1 misdemeanor, punishable by up to 

one year in the county jail, a fine of two thousand dollars ($2,000.00), or both.  SDCL §22-46-9. 
 

Immunity from Liability 

 

Any person who, in good faith, makes a report of abuse or neglect or participates in a judicial proceeding regarding the 

abuse or neglect is immune from any civil or criminal liability.  SDCL §22-46-8. 

 

Release of Information pertaining to Elder Abuse 

 

As provided by SDCL 1-36A-29.1, all investigative case records and files relating to reports of abuse, neglect, or 

exploitation of adults and elderly are confidential, and no disclosure of any such records, files, or other information may 

be made except as described below. The South Dakota Department of Human Services may release records, files, or other 

information to the following parties upon receipt of a request showing that it is necessary for the parties to have the 

information in the performance of official functions relating to abuse, neglect, or exploitation:  

 

1. The attorney general, state's attorneys, law enforcement agencies, protective services workers, and courts 

investigating reports of known or suspected abuse, neglect, or exploitation;  

2. The attorney, legal guardian, conservator, an agent under an advanced health care directive, or a health care 

decision maker pursuant to SDCL 34-12C-3, of the adult who is the subject of the information;  

3. Public officials or their authorized representatives who require the information in connection with the discharge of 

official duties;  

4. Institutions and agencies that have legal responsibility or authorization to care for, treat, or supervise a person 

who is the subject of the information or report;  

5. A family member of the person who is the subject of the information or report;  
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6. A state, regional, or national registry of adult and elderly abuse, neglect, or exploitation cases and courts of record 

of other states; or  

7. A health care professional providing diagnosis or treatment for a person who is suspected or found to be abused, 

neglected, or exploited.  

 

A party receiving information pursuant to this section shall hold the information confidential except to the extent a court 

orders the release of the information for the determination of an issue before the court. 

 

Conclusion 

 

Health care professionals are required to report suspected abuse or neglect of the elderly.  Health care professionals who 

make such reports are granted immunity for doing so.     

 

 

 

 

 


