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Licensure

This Legal Brief was drafted for general informational purposes only. It is not meant to be a comprehensive guide, nor
should it be construed as legal advice. The information in this brief is current as of July 1, 2019, readers should consult
the most recent versions of referenced statutes, regulations, and cases to ensure there have been no material changes.

Summary

The South Dakota Board of Medical and Osteopathic Examiners has jurisdiction over the licensure and discipline of
doctors of medicine and doctors of osteopathy. The Board may issue four types of licenses or permits:

1. Alicense to practice medicine or osteopathic medicine, surgery, and obstetrics in all of their branches without
limitations;

2. Atemporary permit;

3. Alocum tenens certificate; and

4. A resident certificate.

Discussion

The South Dakota Board of Medical and Osteopathic Examiners (“SDBMOE”) has jurisdiction over the licensure and
discipline of doctors of medicine and doctors of osteopathy. Except as otherwise provided by federal law, any person
desiring to practice medicine or osteopathy in South Dakota must apply to SDBMOE for the appropriate license or permit.
SDBMOE is authorized by law to issue the following licenses and permits:

1. Alicense to practice medicine or osteopathic medicine, surgery, and obstetrics in all of their branches without
limitations (SDCL 36-4-18);

2. A temporary permit (SDCL 36-4-20);

3. Alocum tenens certificate (SDCL 36-4-20.1 & 20.3); and

4. A resident certificate (SDCL 36-4-20.6).

License without Limitation
A license without limitation is one granting the privilege to practice medicine or osteopathic medicine, surgery, and

obstetrics, in all their branches and without limitations. However, the license must state on its face whether it is granted to
practice medicine and surgery or osteopathic medicine and surgery.
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SDBMOE must grant an unrestricted license to practice medicine to an applicant who passes an examination to establish
medical competence, who complies with the other provisions of the Medical Practice Act, and any other special
conditions imposed by SDBMOE, who gives satisfactory proof of being at least 18 years of age, and who is of good moral
character.

The applicant must present evidence of graduation and receipt of a diploma from an approved medical or osteopathic
college. If the diploma is from a medical or osteopathic college outside of the United States, the Board may require
further proof of competence.

The applicant must also present satisfactory evidence that he or she has successfully completed a program as an intern or
resident, or of equivalent service approved by the Board, in a hospital approved by the Board.

The applicant must also complete and file an application on the form required by SDBMOE and the following additional

items:

o ks

10.

11.

12.

13.

An affidavit, with a photograph of the applicant attached, attesting to the applicant's qualifications as required by
the provisions of South Dakota law;

A certificate of good moral character signed by two persons who are not themselves under investigation and
holding a license or certificate from this Board, a similar board in another state, the District of Columbia, the
National Board of Medical Examiners, or the National Board of Osteopathic Physicians and Surgeons. The
persons shall verify that they are personally acquainted with the applicant and know of the applicant's moral
character;

A list of all states in which the applicant is or has been licensed to practice medicine and statement as to whether
the license has ever been canceled, suspended, or revoked or if proceedings have ever been instituted against the
applicant for cancellation, suspension, or revocation;

A list of the places and dates where and during which the applicant has previously practiced medicine;

A statement concerning whether the applicant has ever been convicted of any criminal offense, exclusive of
misdemeanor traffic violations, or if any prosecution against the applicant in any court for a felony or a crime
involving moral turpitude is pending;

A statement as to whether the applicant has ever been denied a license to practice in another state;

A statement concerning whether the applicant has received care or treatment for alcohol abuse, alcoholism, drug
abuse, drug addiction, or mental illness;

A statement as to whether the applicant has ever appeared or been requested to appear before any licensing board
concerning any violation of law or regulation of any state, district, territory, or province of the United States or
Canada;

A statement relating to whether the applicant has ever had hospital staff privileges revoked, suspended, reduced,
or otherwise restricted;

A history of the applicant's medical schooling, including dates and places, diplomas earned, and average grade
received;

If the applicant completed graduate medical education training after July 1, 1987, the applicant must submit a
certificate showing that the applicant has successfully completed a program of graduate medical education of at
least two years through a hospital approved by the board. The records of the graduate medical education program
must establish the degree of proficiency of the applicant's performance. Applicants who completed graduate
medical education before July 1, 1987, must submit a certificate of internship or residency showing that the
applicant has served not less than one year as an intern or resident in a hospital approved by the board or its
equivalent;

A list of dates and places where the applicant has previously taken the Federation Licensing Examination or
United States Medical Licensing Examination;

A statement of whether the applicant has ever been terminated, asked to resign, or resigned or otherwise not
completed any postgraduate or residency training program;
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14. A statement of whether the applicant has ever been subject to proceedings by a professional society to revoke,
reduce, or restrict membership;

15. A statement concerning whether the applicant has ever been notified of a complaint by a medical facility,
professional society or association, or any licensing agency; and

16. A statement as to whether the applicant has ever settled a civil damages action, by the payment of money or
otherwise, or had a civil judgment rendered against the applicant involving medical malpractice or the practice of
medicine.

Once licensed, biennially the licensee must apply for renewal and pay a fee of $400.00. Failure to renew a license on or
before March 1% of odd numbered years acts as a forfeiture of the license.

Any person licensed under chapter 36-4 shall report to the board, within thirty days of the date of the action, any of the
acts included in § 36-4-30 and any of the following:
1. Change of contact information, including any change in home address, business address, home phone humber,
work phone number, e-mail address, and any other information that is used for communicating with the board:;
2. Hospital disciplinary actions;
3. Actions affecting privileges to practice; and
4. Judgments or settlements related to malpractice.

Failure to report may constitute a basis for disciplinary action against the licensee who failed to report.
Temporary Permit

A temporary permit may be granted by the SDBMOE if it appears that an urgent need exists in any state-owned and
operated medical institute for the services of a practitioner of medicine, surgery, and obstetrics and their branches.
SDBMOE may grant a temporary permit to an applicant who has satisfactorily passed a special examination and paid a
fee of $50.00.

The temporary permit is effective for one year from the issue date and entitles the holder to engage in the practice of
medicine, surgery, and obstetrics and all of their branches as a state employee under the supervision of a licensed
physician in a state-owned and operated medical institution, but not elsewhere.

The temporary permit may be renewed by SDBMOE upon application to it on an annual basis and the payment of an
annual renewal fee of $15.00.

Locum Tenens

A locum tenens certificate allows the holder to practice medicine in South Dakota for a time period not exceeding 60
days. A certificate for locum tenens practice may be issued by SDBMOE to an applicant who is a current holder of a
valid license to practice medicine or osteopathy in any state or territory of the United States, the District of Columbia, or
province of Canada, or who has graduated and received a diploma from an approved medical or osteopathic college and
who has completed at least one year of an approved internship or residency program or its equivalent. If the applicant is
not the holder of a currently valid license to practice medicine or osteopathy, SDBMOE may grant a locum tenens
certificate only after the applicant has satisfactorily passed a special examination administered by SODBMOE.

To obtain a locum tenens certificate, a petition must be presented to the Board, signed under oath by a licensed physician
practicing in South Dakota and by the applicant, which sets forth reasons why the applicant should be issued a locum
tenens certificate. In addition to the petition, the locum tenens applicant must complete and submit to SDBMOE the
application required by SDCL 36-4-19 and a fee of $50.00.

Resident Certificate

SDBMOE may issue a resident certificate to an applicant who is currently enrolled in an accredited residency program.
The applicant must apply using forms prescribed by SDBMOE and must pay a fee of $50.00.
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A resident certificate is valid for a period of one year from the issue date. The resident license holder must continue in
good standing in an accredited residency program or the resident license is forfeited. No holder of a resident license may
engage in providing medical services outside the established residency program until the holder has successfully
completed one year of residency training.

Licensees seeking renewal must apply on the form prescribed by SDBMOE. Failure to renew the resident license on or
before June 30" of each year constitutes a forfeiture of the license.

Exceptions to Licensure Requirements

A physician who holds a permanent, unrestricted license to practice medicine or osteopathy in any state, in a territory of
the United States, in the District of Columbia, or in a Province of Canada is not required to obtain a license from the
SDBMOE prior to:

Participating as a member of a team engaged in the harvesting of an organ;

Providing services on board an air ambulance as a part of a treatment team;

Providing one-time consultation or teaching assistance for no more than 24 hours;

Providing consultation or teaching assistance previously approved by the SDBMOE for charitable organizations;
or

5. Providing, subject to the terms of an employment contract or verbal agreement, medical care to an individual
athlete, to members of an athletic team, or to any person authorized to accompany an athlete or an athletic team
for the purposes of providing services to the athletic activity. The exception for treatment of athletes does not
extend to the provision of medical services by the physician at a health care facility.

el A

Unlicensed Practice

Any person who practices medicine, osteopathy, or any of the braches without a license, certificate, or permit is guilty of a
Class 1 misdemeanor. A Class 1 misdemeanor is punishable by a fine of up to $200.00, up to one year in the county jail,
or both.

Examination

The examination must be in writing and the questions must be answered alike by students of all schools of medicine or
osteopathy. No license may be refused to any applicant because of adherence to a particular school of medicine. Each
applicant is required to attain an average percentage of at least 75% of correct answers. Any applicant who fails an
examination is eligible for a maximum of two subsequent examinations upon payment of $550.00.

The applicant must pass all parts or steps of the examination within 7 years. However, if the applicant is board-certified
by a board of the American Board of Medical Specialties, the Board may waive the 7 year requirement.

All grades achieved will be preserved by the secretary of the board for at least 3 years.

If the applicant has successfully completed a dual degree MD-PhD program, the examination requirements otherwise
applicable still apply, but the applicant is given ten years to pass all parts or steps of the examination.

Any applicant who successfully passes the examination and fulfills all other requirements will be granted a license to
practice medicine or osteopathic medicine, surgery, and obstetrics without limitations, contingent on the consent of the
majority of the Board.

Waiver

SDBMOE may, without examination, issue a license to any applicant holding a currently valid license or certificate issued
by the examining board of the District of Columbia, any state or territory of the United States, the National Board of
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Medical Examiners, the National Board of Osteopathic Physicians and Surgeons, or any province of Canada, but only if
the legal requirements of the examining board at the time it issued the license or certificate were not less than those of
SDBMOE at the time the license is presented for registration.

SDBMOE may, however, require the applicant to successfully pass either an oral or written examination and personally
appear before SDBMOE, a member of SDBMOE, or its staff. Each applicant must also pay a fee of $200.00.

Applicants for license under these waiver provisions state the following under oath and in writing as a part of his or her
application:

1. That the license, certificate, or authority under which the applicant practiced medicine in the state, territory or
province of Canada from which the applicant has moved was at the time of he or she left in full force and not
canceled, suspended or revoked,;

2. That the applicant is the identical person to whom the out-of-state certificate, license, or commission and the
medical diploma was issued,;

3. Whether proceedings have ever been instituted against the applicant for a cancellation, suspension, or revocation
of said certificate, license, or authority to practice medicine in any state, territory, or province of Canada;

4. Whether the applicant has ever applied for and been refused a certificate, license, authority, or commission to
practice medicine by any state, territory, or province of Canada and if so the reason for said refusal; and

5. That no prosecution is pending against the applicant in any state or federal court or court in Canada for any
offense which under the law of the state of South Dakota would constitute a felony or would be a crime involving
moral turpitude.

In determining whether a South Dakota license should be issued to the applicant, the Board must take into consideration
the nature, circumstances, or results of any action for cancellation, suspension, revocation, or refusal of a license by
another jurisdiction.

Fees
A summary of the licensure fee amounts for physicians and surgeons are as follows:

1. Application for the initial license, $400;

2. Biennial renewal of the license, $400;

3. Reinstatement of a forfeited license, $200;

4. Issuance of a locum tenens certificate, $50;

5. Temporary permit for supervised practice in state institutions, $50;
6. Renewal of the temporary permit, $15; and

7. Issuance of a resident certificate, $50.

Professional Incompetence

“Professional incompetence” is defined as a “deviation from the statewide standard of competence, which is that
minimum degree of skill and knowledge necessary for the performance of characteristic tasks of a physician or surgeon in
at least a reasonably effective way.” Some twenty-four (24) acts are considered unprofessional or dishonorable conduct
and are set forth in SDCL 36-4-30.

Among the more recent things added to the list of what may be considered unprofessional or dishonorable conduct, some
of which impose affirmative duties on physicians, are:

1. The “failure to fulfill a valid obligation to a federal or state student loan or scholarship program for medical
school education designed to provide medical services to underserved geographical areas;”
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2. A practitioner with a “substantial” financial interest in certain unaffiliated health care facilities must disclose that
interest before referring a patient to that facility. The covered facilities include imaging centers, surgical centers,
pharmacies, suppliers of medical equipment, home health agencies, rehabilitation centers, and similar facilities.
“Substantial” financial interest is defined as ownership of 25% or more of the facility, debt owed by the facility or
(as lessor) of a lease with the facility.

3. The physician must post in a conspicuous place in the waiting room or reception area a sign with large black type
on a white background containing the following invitation: “Should any patient wish to discuss fees or charges,
you are encouraged to ask about them.” All fees and charges must be disclosed upon request from a patient.

Cancellation

SDBMOE may cancel, revoke, suspend, or limit the license, resident license, or certificate of any physician or surgeon
after appropriate notice and a hearing upon satisfactory proof of professional incompetence, unprofessional or
dishonorable conduct, or proof of a violation of the Medical Practice Act. SDBMOE may not base a finding of
unprofessional conduct solely on the fact that a physician practices chelation therapy.

SDBMOE may dispense with the requirement of prior notice and a hearing if it is found that the public health, safety, or
welfare require emergency action, in which case the Board must convene a hearing promptly and take action in
accordance with SDCL 36-4-29.

SDBMOE is prohibited by law from making a finding of unprofessional or dishonorable conduct based solely on the fact
that a physician practices chelation therapy. A physician who practices chelation therapy may be subject to discipline for
other causes, and may be subject to civil liability for injury or death resulting from the use of chelation therapy for
unproven purposes.

Effective July 1, 2015, subject to applicable requirements of federal law, South Dakota law authorizes “investigational
treatment” for certain eligible patients and under certain conditions. A treating physician who is in compliance with the
requirements of the law may not be subject to arrest or prosecution, penalty under state law, nor may their state-issued
license be canceled, suspended, revoked, or non-renewed due solely to the physician’s participation in a course of
investigational treatment. The term “investigational treatment” means treatment with a drug, biological product, or device
that has successfully completed phase 1 of a clinical trial but has not yet been approved for general use by the U.S. Food
and Drug Administration (“FDA”) and which remains under investigation through an FDA-approved clinical trial.

As noted above, federal law must also be complied with in connection with a proposed course of investigational
treatment; the physician is at risk of federally-imposed sanctions and penalties if those requirements are not met.
Generally speaking, the base qualifications for investigational treatment as established by federal law are (1) the patient
must have a serious or immediately life-threatening disease or condition; (2) there is no comparable or satisfactory
alternative therapy available; (3) the potential benefit to the patient outweighs the risks and the risks are not unreasonable
given the circumstances; (4) use of the treatment will not interfere with proposed or ongoing clinical investigations and
approval processes; and (5) the treatment must be approved by the FDA. 21 CFR 312.300, et. seq.
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Conclusion

With few exceptions, a physician or osteopath must be licensed or have a permit issued by the South Dakota Board of
Medical and Osteopathic Examiners in order to practice medicine or osteopathy in South Dakota. With a few exceptions,
practicing without a license or permit is a class one (1) misdemeanor.
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