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This Legal Brief was drafted for general informational purposes only.  It is not meant to be a comprehensive guide, nor 

should it be construed as legal advice.  The information in this brief is current as of December 1, 2013; readers should 

consult the most recent versions of referenced statutes, regulations, and cases to ensure there have been no material 

changes. 

 

Summary 

 

Generally speaking, a medical malpractice action may be commenced against either individual physicians or professional 

corporations only within two (2) years after the alleged malpractice occurred.  However, a different rule applies to 

injuries to minors allegedly caused by medical malpractice. 

 

Discussion 

 

Generally speaking, a civil action against a physician, hospital, or other practitioner of the healing arts for an error, 

mistake, or failure to cure, whether based upon contract or in tort, must be commenced within two (2) years after the 

alleged act or omission occurred, or it is barred.  SDCL 15-2-14.1.  The limitation period usually begins to run at the time 

of the alleged act or omission, and not when the patient discovers it.  However, there are several important exceptions to 

these general rules. 

 

First, a different rule applies to injuries to minors allegedly caused by medical malpractice.  A person making a claim 

based on an alleged error or omission that occurred while he or she was a minor must commence an action within two (2) 

years of the alleged malpractice or before his or her 19th birthday, whichever period is longer.  Because a minor need not 

bring a malpractice action until after they become an adult, all records pertaining to the treatment of minors should be kept 

beyond their 19th birthday.  This rule should apply even if the physician-patient relationship has been terminated prior to 

that time. 

 

Second, there is an exception for so-called “continuing injuries,” meaning that the act or omission continues to cause 

injury to the patient until it is corrected.  An example of a “continuing injury” is leaving a foreign body, such as a surgical 

sponge, within the patient.  It is important to note, however, that a device that is intended to be left in the body, such as an 

IUD, is generally not considered to be a “foreign body.” 

 

A third exception is the “continuing treatment” rule.  Under this exception, the limitation period will not begin to run as 

long as the physician continues to treat the patient for the condition which alleged arose from the physician’s claimed 

negligent act or omission. 
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Finally, the limitation period will not begin to run if the physician intentionally conceals the condition or act or omission 

leading to the condition.  As noted above, the mere failure of the patient to discover the condition does not by itself stop 

the limitation period from running, but the period will not run if the physician intentionally withholds information or 

otherwise “covers up” the condition or the act or omission which led to the condition.    

 

Conclusion 

 
With a few exceptions, a medical malpractice action may be commenced against either individual physicians or 

professional corporations within two (2) years after the alleged malpractice occurred.  A minor must commence an action 

within two (2) years of the alleged malpractice or before his/her 19th birthday, whichever period is longer.  Exceptions 

also exist for continuing injury to the patient, continuing treatment of the condition, and if the physician intentionally 

conceals the condition or the cause of the condition.   
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