April 1, 2013

— —
-~

— ’ i
(]
souTH B DAKOTA
ga I I e STATE M\];PIC}SQL ﬁlSSOClATION

Providing General Legal Guidance and Regulatory Compliance Information
to SDSMA Members ™55

— e — WWW.SDSMA.ORG

Peer Review

This Legal Brief was drafted for general informational purposes only. It is not meant to be a comprehensive guide, nor
should it be construed as legal advice. The information in this brief is current as of April 1, 2013; readers should consult
the most recent versions of referenced statutes, regulations and cases to ensure there have been no material changes.

Summary

The proceedings, records and reports of peer review committees relating to peer review activities are confidential, not
subject to discovery and generally are not admissible as evidence in any court or arbitration proceeding. Similarly, no
member of the peer review committee or any other person in attendance at a meeting of the committee may be required to
testify as to what transpired at such meeting.

Members of a peer review committee who act in good faith are immune from claims for monetary damages arising out of
their peer review activities. This immunity does not, however, extend to professional societies or hospitals acting in a
peer review capacity.

Discussion

The Health Care Quality Improvement Act of 1986 (“HCQIA”), 42 USC §11101 et seq., sets out standards for
professional peer review actions. If a professional review body meets these standards, then neither the professional review
body, nor any person acting as a member or staff to the body, will be liable in damages under most federal or state laws
arising out of their peer review activities.

Peer Review Committee Defined

For the purposes of the privileges and immunities described in this legal brief, a “peer review committee” is defined as
one (1) or more persons acting as any committee of a state or local professional association or society, any committee of a
licensed health care facility or the medical staff of a licensed health care facility, or any committee comprised of
physicians within a medical care foundation, health maintenance organization, preferred provider organization,
independent practice association, group medical practice, provider sponsored organization, or any other organization of
physicians formed pursuant to state or federal law, that engages in peer review activity. The term also includes one (1) or
more persons acting as an administrative or medical committee, department, section, board of directors, shareholder or
corporate member, or audit group, including the medical audit committee, of a licensed health care facility.
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Peer Review Activities Defined

“Peer review activity” is defined as the procedure by which peer review committees monitor, evaluate, and recommend
actions to improve the delivery and quality of services within their respective facilities, agencies, and professions,
including recommendations, consideration of recommendations, actions with regard to recommendations, and
implementation of actions. Peer review activity and acts or proceedings undertaken or performed within the scope of the
functions of a peer review committee include:

1.

2.

Matters affecting membership of a health professional on the staff of a health care facility or agency;

The grant, delineation, renewal, denial, modification, limitation, or suspension of clinical privileges to provide
health care services at a licensed health care facility;

Matters affecting employment and terms of employment of a health professional by a health maintenance
organization, preferred provider organization, independent practice association, or any other organization of
physicians formed pursuant to state or federal law;

Matters affecting the membership and terms of membership in a health professional association, including
decisions to suspend membership privileges, expel from membership, reprimand, or censure a member, or other
disciplinary actions;

Review and evaluation of qualifications, competency, character, experience, activities, conduct, or performance of
any health professional, including the medical residents of health care facility; and

Review of the quality, type, or necessity of services provided by one or more health professionals or medical
residents, individually or as a statistically significant group, or both.

The Peer Review Process

HCQIA requires that a professional review body provide adequate notice and the opportunity for a hearing to the
physician involved. Pursuant to HCQIA, the notice must include:

1.

2.

3.

4.

A statement that a professional review action has been proposed to be taken against the physician;
The reasons for the action;
An indication that the physician may request a hearing, and any applicable time limits for making the request; and

A summary of the physician’s rights in the hearing.

If a timely request for a hearing is made, the professional review body must provide the physician notice of the hearing,
including a list of witnesses expected to testify on the professional review body’s behalf. The hearing cannot be
scheduled sooner than thirty (30) days after notice of the hearing is given to the physician. HCQIA permits hearings to be
held before a hearing officer, panel or an arbitrator. At the hearing, the physician has the right to:

1.

2.

Representation by an attorney or any other person of the physician’s choice;

Call, examine and cross examine witnesses;
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3. Present evidence;
4. Submit a written statement at the conclusion of the hearing; and
5. Have a record made of the proceedings.

After the hearing, HCQIA requires that the hearing officer, hearing panel or arbitrator advise the physician involved of
any recommendation(s) in writing. In the case of determining whether to grant, suspend, or revoke a physician’s hospital
staff privileges or medical staff membership, a hospital’s governing body makes the ultimate determination. However, the
recommendations of a peer review body strongly influence the governing body’s decision.

In order to provide an incentive for physicians and others to participate in medical peer review, federal and state law
works to protect peer review participants and processes. The proceedings of the peer review body, so long as it is engaged
in peer review activities, are privileged and confidential; they are not subject to discovery and not admissible as evidence
in any court, administrative proceeding or arbitration. No person participating in the conduct of a peer review body may
be compelled to testify concerning the proceedings of the body.

The law also grants immunity from a suit for damages against members of the peer review committee, provided they act
in good faith and take reasonable steps to ascertain the facts. This immunity does not extend to otherwise unlawful acts
taken under the guise of peer review, such as revoking or suspending a physician’s license on the basis of sex or race.
Furthermore, under South Dakota law, this immunity does not extend to the professional society or hospital itself; it only
applies to the individual members of the review body.

It is important to note that the prohibition relating to discovery of peer review proceedings does not apply to deny a
physician access to, or use of, information upon which a decision regarding the person's staff privileges or employment
was based for purposes other than attacking the persons involved in the peer review process. Nor does the prohibition
relating to discovery of evidence apply to deny any person or the person's counsel in the defense of an action against that
person access to the materials used by the peer review body.
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