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Physician Employment Agreements

This Legal Brief was drafted for general informational purposes only. It is not meant to be a comprehensive guide, nor
should it be construed as legal advice. The information in this brief is current as of July 1, 2021; readers should consult
the most recent versions of referenced statutes, regulations, and cases to ensure there have been no material changes.

Summary

This Legal Brief discusses contracts of employment between physicians and third-party employees, including corporate-
owned hospitals and clinics. Physicians are encouraged to undertake appropriate due diligence, including an assessment
of their personal goals, before engaging in contract negotiations. Physicians are also encouraged to retain reputable and
experienced legal counsel to assist them.

When negotiating an employment agreement, the physician should be mindful of, among other provisions, the length of
the term of employment, the method and means of termination, how compensation will be determined and paid, the
avoidance of conflicts of interest, and the terms and enforceability of any possible or proposed restrictive covenant.

Discussion
Scope

This Legal Brief is limited to a general discussion of contracts whereby the physician becomes a true “employee” of an
unrelated third-party employer. Arrangements where the physician acts as an independent contractor, such as some locum
tenens relationships, are outside the scope of this Legal Brief. Similarly, collective bargaining agreements entered into by
physician unions on behalf of their members are outside the scope of this Brief. Employment relationships between a
physician and a corporation or other legal entity owned in whole or in part by the employee-physician are often quite
different from employment contracts negotiated at arms-length between two unrelated parties, and are also outside the
scope of this Brief.

Employment Law Generally

Under South Dakota law, unless there is an express or implied contract of employment to the contrary, all employees,
including professionals, are deemed “at-will” employees. An at-will employee has no legally recognized right or
expectation of continued employment, and may be terminated at any time for no reason or for any reason not otherwise
made unlawful. Unlawful reasons to terminate employment include the employee’s sex, religion, race, or national origin.
In some cases, terminating an employee because of disability or age, or because they have filed a claim for disability
benefits, or complained about what the employee believes to be unlawful conduct by the employer, may also be unlawful.
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In order to create an enforceable expectation of continued employment, or put another way, in order not to be an “at-will”
employee, there must be express or implied contract of employment that includes some provision concerning the length of
the term of employment. An “express contract” is one whereby the parties expressly agree to its terms. An express
contract is not required to be in writing, but a court is more likely to find a written agreement to be an express contract.

An implied contract, on the other hand, is one implied from the conduct of the parties. In the employment context, the
most common implied contract arises out of employer policies or handbooks that contain a detailed list of exclusive
grounds for employee discipline or termination and a specific or mandatory procedure which the employer agrees to
follow before terminating the employment relationship. An implied contract of employment may also arise out of oral
promises or the conduct of the parties generally but carrying the burden of proving the existence of an implied contract of
employment under those circumstances may be difficult.

It must also be noted that not all employer policy manuals or handbooks constitute an implied contract that creates an
expectation of continued employment. Many such policies and handbooks specifically state that the employment
relationship is terminable “at will.” In those circumstances, the Courts will generally find that an at-will employment
relationship exists, and thus there is no expectation of continued employment for any specific term.

The Physician Employment Contract
Where to Start?

It is recommended that the physician do his or her due diligence and establish goals for the employment relationship
before starting contract negotiations with the potential employer. As stated in the preface to the AMA Annotated Model
Physician Employment Agreement®, “[t]he time to think about your future and to do something about it is before the
contract is signed, preferably before negotiations begin. Know what you want and why you want it; then ask for it.”

The American Medical Association (“AMA?”) has several resources available to physicians that can help in establishing
goals and reasonable expectations, and potentially avoiding pitfalls as well. In 2019, the AMA updated the “AMA
Principles for Physician Employment,” which is available at: https://policysearch.ama-
assn.org/policyfinder/detail/physician%20employment?uri=%2FAMAD0c%2FHOD.xml-0-1535.xml. These principles,
some of the tenets of which are discussed below in more detail, are a useful tool to help the physician identify potential
problem areas and to navigate the ethical issues arising out of physician employment contracts.

The AMA Office of General Counsel has also developed the AMA Annotated Model Physician Employment Agreement®.
This Model Agreement should not be used as a template for the physician’s employment contract, but it is a good guide to
typical contract provisions and alternatives the physician may desire to use. The AMA Model Agreement is available free
of charge for members or purchase for nonmembers through the AMA.

Finally, it is strongly recommended that the physician retain legal counsel with experience negotiating and drafting
physician employment agreements before starting negotiations. If possible, attempt to retain counsel with experience
negotiating agreements with the specific employer in question; counsel with that kind of experience may be in a better
position to advise the physician concerning what types of terms or special conditions the employer might be willing to
accept.

Length of Employment and Termination or Renewal

The length of the term of employment and the provisions for renewing or terminating the agreement are extremely
important; the physician should understand these terms and if possible, negotiate changes to protect the physician’s
interests. A typical initial term of employment is three years, renewable for one-year terms after the expiration of the
initial term.  South Dakota law prohibits employment agreements with non-physician owned clinics or hospitals with a
term of more than three years.
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Whether entering into a new contract or reviewing an existing agreement, the physician must know the end date of his or
her contract and understand whether it will automatically terminate or renew. Some agreements provide that they
terminate automatically at the end of the term, while others state that they automatically renew if not terminated by one
side or the other within a given time prior to the anniversary date. For example, if the agreement automatically renews
and the physician misses the deadline to terminate, the opportunity to change employers or negotiate new terms with the
existing employer will be delayed.

Pay Structure

It is, of course, important for both parties to understand up front how compensation and adherence to performance
standards will be calculated and evaluated. If the physician’s compensation is based in whole or in part on revenue he or
she generates, or upon similar factors, those factors should be made clear up front. If the physician is also expected to
perform non-clinical duties, such as administrative duties, there should be a clear understanding whether and how the
physician will be compensated for those duties.

Benefits can add substantially to one’s base compensation. It is important to know what benefits are included in the
overall compensation package. Examples of benefits include health insurance, contributions to a retirement account or
plan, payment of medical licensing fees and dues to professional societies, time off, funding to complete Continuing
Medical Education requirements, liability insurance, disability insurance, and payment of student loans.

It is also important to understand how the proposed benefits work and what may be required to access them. For example,
if an employee were to leave prior to the completion of the term of the contract, is the employee required to pay back a
portion or all of any monies paid through either a sign-on bonus or student loan repayment? s liability insurance part of
the benefits package; if so, what are the terms of the coverage?

Notice to Patients

The contract should provide for notice to the physician’s patients in the event the physician’s employment ends, along
with the provision of the physician’s new contact information and notice of the patient’s right to continue treating with the
physician at his or her new clinical setting.

Procedures for Termination for Cause

The grounds, other than the natural termination of the agreement at the end of its term, for termination of the employment
relationship should be specified. Provision should be made for notice and an opportunity to respond before termination.
The physician may also want to consider asking that the contract provide for an alternative dispute resolution process,
such as arbitration. Whether alternative dispute resolution or resort to the court system is a better approach is a subject of
some discussion and differences of opinion, and should be brought up with the physician’s attorney at the time the
contract is being negotiated.

Conflicts of Interest

The AMA Principles for Physician Employment® address six broad categories of conflicts of interest that can arise out of
physician employment agreements: (1) addressing conflicts of interest; (2) advocacy for patients and the profession; (3)
contracting; (4) hospital-medical staff relations; (5) peer review and performance evaluations; and (6) payment
agreements.
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Restrictive Covenants, a/k/a Covenants Not to Compete

South Dakota law applicable to most employer-employee relationships provides that the employer and employee may
agree that the employee will not engage in the same business or profession as the employer within a specific geographic
area for a period of up to two years after the employment relationship ends. However, with the passage of HB 1154 in
2021, a contract that creates or establishes the terms of employment, a partnership, or any other form of professional
relationship, with a health care provider may not restrict the right of the healthcare provider to:
1. Practice or provide services for which the provider is licensed, in any geographic area and for any period of time,
after the termination of the employment, partnership, or other form of professional relationship;
2. Treat, advise, consult with, or establish a provider-patient relationship with any current patient of the employer, or
with a patient affiliated with a partnership or other form of professional relationship; or
3. Solicit or seek to establish a provider-patient relationship with any current patient of the employer, or with a
patient affiliated with a partnership or other form of professional relationship.

Of note, the prohibition of this section does not apply to a contract in connection with the sale and purchase of a practice.
When the employment agreement is between a non-physician owned corporate clinic or hospital (including similar entities
such as LLCs) and their physician employees, South Dakota law relating to the corporate practice of medicine effectively
prohibits terms and conditions in employment agreements with physicians that: (1) directly or indirectly affect the
physician’s independent judgment concerning the diagnosis and treatment of patients; (2) result in profit to the
corporation from the practice of medicine itself, such as charging a greater fee than the physician could reasonably charge;
and (3) have a term longer than two years, after which they may be renewed annually by mutual consent.

Whether the provisions of HB 1154 will apply to restrictive covenants already in place on July 1, 2021, is an open
guestion. Prior to the passage of HB 1154, at least one local trial court ruled that a restrictive covenant in an employment
agreement between a non-physician owned clinic and a physician that forced the physician to relocate his practice is a
violation of South Dakota public policy and thus unenforceable. Specifically, the court held that those kinds of
restrictions interfere with a patient’s choice of physician. This trial court’s decision has not been reviewed by the South
Dakota Supreme Court, and thus has limited precedential value. It may, however, be useful to a physician who wishes to
challenge a restrictive covenant put into place prior to July 1, 2021.

Conclusion

Express employment agreements between physicians and their employers, including non-physician owned clinics and
hospitals, are common and often complex. The physician is encouraged to conduct his or her due diligence, including a
self-assessment of the physician’s goals and priorities, before beginning the negotiation process. In particular, the
physician is cautioned to be cognizant of the length of the term of employment, how compensation is determined and
structured, expectations, including nonclinical duties, the manner in which employment may be terminated, and the
potential for conflicts of interest. Physicians are counseled to retain an experienced lawyer to assist with the negotiation
and preparation of the employment agreement.
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