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Reporting Impaired Drivers

This Legal Brief was drafted for general informational purposes only. It is not meant to be a comprehensive guide, nor
should it be construed as legal advice. The information in this brief is current as of October 1, 2012; readers should
consult the most recent versions of referenced statutes, regulations, and cases to ensure there have been no material
changes.

Summary

Physicians should report impaired drivers to the Department of Public Safety if they believe such reporting is necessary
to prevent or lessen a serious imminent threat to a person or the public.

Discussion

The Department of Public Safety is the state agency responsible for driver’s licensure in South Dakota. The Secretary of
the Department of Public Safety may suspend the driver’s license of any person if there is sufficient evidence that the
licensee is physically or mentally incompetent to drive a motor vehicle.*

Many states have statutes in place that compel physicians to report impaired patients to the requisite governmental agency
when they feel that a continuation of their driving privileges presents substantial risk to both themselves and the public at

large. South Dakota is not one of those states. However, South Dakota physicians do have a general ethical obligation to
protect the health and welfare of the public.

HIPAA permits disclosure of confidential health information in certain circumstances.? A physician may disclose
confidential health information to avert a serious threat to health or safety. A physician, who qualifies as a covered entity
under HIPAA, may use or disclose protected health information if the covered entity, in good faith, believes the use or
disclosure is necessary to prevent or lessen a serious and imminent threat to the health or safety of a person or the public.?
The permissive disclosure described in HIPAA is subject to the limitation that such disclosure must be consistent with the
applicable law and standards of ethical conduct for your jurisdiction.*

South Dakota recognizes a common law cause of action against a physician when that physician has wrongly disclosed a
patient’s confidential health information.® It is legal counsel’s belief, however, that a disclosure based on a good faith

! ARSD 61:18:03:01; SDCL 12-49(3).

245 C.F.R. 164.512.

%45 C.F.R. 164.512(j).

* 45 C.F.R. 164.512(j).

® Schaffer v. Spicer, 88 SD 36, 215 N.W.2d 134 (S.D. 1974); see generally DeNeui v. Wellman, 2008 U.S. District Lexis 44582
(D.S.D. June 5, 2008).
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belief that the disclosure was necessary to protect public health and safety would not lead to a finding of liability (and a
resultant damage award).

American Medical Association Opinion

The American Medical Association (AMA) has issued an ethics opinion concerning a physician’s duties in regard to
patients whom they believe to be impaired drivers. The AMA recommends that the physician undertake a “tactful but
candid discussion with the patient and family about the risks of driving” before independently reporting. The AMA
recommends this conversation address additional treatment or therapy, or encourage the patient and family to decide on a
restricted driving schedule, if possible. Reporting is only recommended in situations where clear evidence of substantial
driving impairment implies a strong threat to patient and public safety, and where the physician’s advice to discontinue
driving is ignored. The AMA also recommends that physicians disclose and explain to their patients their responsibility to
report.

Conclusion

The South Dakota State Medical Association (SDSMA) recommends that physicians, in making evaluations concerning
impaired drivers, consider the following factors:

1. That the physician must be able to identify and document physical or mental impairments that clearly
relate to the patient’s ability to drive.
2. The driver must pose a clear risk to public safety.

If a physician makes the determination that reporting is necessary to ensure the public safety and the safety of their
patient, this decision must be based upon a good faith belief of the physician upon careful review of the patient’s physical
and mental abilities. If a physician keeps these factors in mind in determining whether reporting is necessary, it will
mitigate the danger that a patient could successfully take action against a physician for reporting to the Department of
Public Safety. Also, it must be kept in mind that the physician’s role is to report medical conditions that would impair
safe driving as dictated by the physician’s own view on standards of medical practice. The ultimate determination of the
inability to drive safely should be made by the South Dakota Department of Public Safety. Physicians must protect
patient confidentiality by ensuring that only the minimal amount of information is reported and that reasonable security
measures are used in handling that information.
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