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Restrictive Covenants

This Legal Brief was drafted for general informational purposes only. It is not meant to be a comprehensive guide, nor
should it be construed as legal advice. The information in this brief is current as of July 1, 2021; readers should consult
the most recent versions of referenced statutes, regulations and cases to ensure there have been no material changes.

Summary

It has been the position of SDSMA that restrictive covenants in physician employment agreements restrict competition,
disrupt the continuity of care, and potentially deprive the public of access to medical services, and thus are discouraged.
Pursuant to legislation effective July 1, 2021, restrictive covenants in physician employment agreements are for the most
part prohibited.

The law relating to corporate practice of medicine is discussed in a separate Legal Brief.
Discussion

South Dakota law applicable to all employer-employee relationships provides that the employer and employee may agree
that the employee will not engage in the same business or profession as the employer within a specific geographic area for
a period of up to two (2) years after the employment relationship ends. The geographic limits of the restriction must be
reasonable given the circumstances.

However, with the passage of House Bill 1154 in 2021, a contract that creates or establishes the terms of employment, a
partnership, or any other form of professional relationship with a health care provider may not restrict the right of the
healthcare provider to:
1. Practice or provide services for which the provider is licensed, in any geographic area and for any period of time,
after the termination of the employment, partnership, or other form of professional relationship;
2. Treat, advise, consult with, or establish a provider-patient relationship with any current patient of the employer, or
with a patient affiliated with a partnership or other form of professional relationship; or
3. Solicit or seek to establish a provider-patient relationship with any current patient of the employer, or with a
patient affiliated with a partnership or other form of professional relationship.

These prohibitions do not apply to a contract in connection with the sale and purchase of a practice. Whether the
prohibition contained in House Bill 1154 will apply retroactively is an open question.

For purposes of prohibitions listed above, the term “health care provider” means:

A physician licensed in accordance with chapter 36-4;

A physician assistant licensed in accordance with chapter 36-4A;

A certified nurse practitioner licensed in accordance with chapter 36-9A;

A certified nurse midwife licensed in accordance with chapter 36-9A;

A certified registered nurse anesthetist authorized to practice in accordance with § 14 36-9-3.1;
A registered nurse authorized to practice in accordance with § 36-9-3; or

A licensed practical nurse authorized to practice in accordance with § 36-9-4.
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Conclusion

SDSMA has in essence adopted the position of the AMA Council on Ethical and Judicial Affairs that covenants not to
compete restrict competition, disrupt continuity of care, and potentially deprive the public of medical services.

The passage of HB 1154 prospectively eliminates the ability of an employer, partner or any other party in which a
provider may enter into a professional relationship, from placing restrictions on where a provider may practice.
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