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Public School Attendance Policies and Proof of lllness

This Legal Brief was drafted for general informational purposes only. It is not meant to be a comprehensive guide, nor
should it be construed as legal advice. The information in this brief is current as of October 1; readers should consult the
most recent versions of referenced statutes, regulations and cases to ensure there have been no material changes.

Summary

Some school districts in South Dakota may have policies and regulations concerning absences and tardiness. Among
other things, regulations may require schools to require verification of absence from a doctor, dentists or other
professional as deemed necessary by the school administration.

The HIPAA-mandated medical privacy rules generally prohibit the release of protected health information (generally
defined as individually-identifiable information concerning a person’s health or treatment) without an Authorization that
complies with federal privacy rules, a court order, an appropriately-issued subpoena or “as otherwise required by law.”
This Legal Brief addresses the question whether a request directly from a school may be honored if not accompanied by
the appropriate form of Authorization.

Generally speaking, information concerning a student’s illness should only be released by a physician or the physician’s
office (i) directly to the student, if he or she is 18 years of age or older; (ii) directly to the parent or legal guardian, (iii) to
the school pursuant to a Authorization for Release of Information signed by a parent or legal guardian of a student
younger than 18, (iv) pursuant to a court or administrative order, or (v) pursuant to a subpoena that complies with the
federal privacy rules. Information should not be released directly to the school absent an Authorization.

Discussion
General Duty to Maintain Confidentiality
Summary: There is a general duty to maintain patient confidentiality.
Under South Dakota law, a physician has a duty to maintain the privacy of his or her patients. SDCL 19-13-7, 36-4-30(4).
The HIPPA-mandated federal privacy rules also establish a specific duty to maintain certain patient information as
confidential. 45 CFR 164.502(a). However, they also allow for the release of information in certain circumstances,

including pursuant to a signed Authorization, 45 CFR 164.508, and when otherwise “required by law”, 45 CFR
164.512(a).
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Release to an Adult Student or a Parent or Legal Guardian

Summary: A physician may generally release information directly to an adult patient or a minor patient’s parent or
guardian.

If the student is an adult (18 years of age or older), the physician may release information directly to the student as would
be the case with any other adult. With certain limited exceptions’, if state law gives a parent or legal guardian the power
to make health care conditions on behalf of a minor, the federal privacy rules also recognize that power and authorize the
parent or legal guardian to receive health care information concerning a minor. 45 CFR 164.502(g)(1). South Dakota law
generally authorizes parents and legal guardians to make health care decisions on behalf of their minor children and
wards. SDCL Ch. 25-5. Accordingly, this combination of the federal privacy rules and state act to authorize the release of
information concerning a minor directly to the parent or guardian

Release with an Authorization
Summary: The physician may release information pursuant to an Authorization.

As with releases directly to a student who is an adult, an adult student may also execute an Authorization allowing the
physician to release information directly to the school.

Similarly, because a parent or legal guardian may consent to the release of health care information concerning their
children or wards, a physician may release protected health care information to a school at the request of a parent or legal
guardian if the parent or guardian so requests and executes a HIPAA-complaint Authorization. 45 CFR 164.502(g).

Release at the Request of the School without an Authorization

Summary: The physician should not release information directly to a school official without an Authorization executed by
an adult patient or a minor patient’s parent or guardian.

Some schools may argue that they have the power under the federal privacy rules and state law to make a direct request
for information concerning an illness or appointment leading to an absence or late arrival without the need for an
Authorization, court order or other legal process. South Dakota law allows school boards to adopt attendance policies,
SDCL 13-32-4.1, and makes it a crime for an adult not to send a school-age child to school. SDCL 13-27-1, 13-27-11.
These grants of authority carry with them the implied power to require some proof of the reasons for student absences.
SDCL Ch. 13-27 (providing for specific excuses from attendance and establishing procedures for record-keeping, etc.).

Some schools may contend that this statutory authority, coupled with the inherent power of school boards to adopt
policies and procedures for the operation of schools under their jurisdiction, fits within the “required by law” exception to
the general rule of confidentiality that exists under state law and the federal privacy rules. The federal privacy rules
define “required by law” to mean a mandate contained in law that compels an entity to make a use or disclosure of
protected health information and that is enforceable in a court of law. Required by law includes, but is not limited to, court
orders and court-ordered warrants; subpoenas or summons issued by a court, grand jury, a governmental or tribal

inspector general, or an administrative body authorized to require the production of information; a civil or an authorized
investigative demand; Medicare conditions of participation with respect to health care providers participating in the
program; and statutes or regulations that require the production of information, including statutes or regulations that
require such information if payment is sought under a government program providing public benefits. 45 CFR 164.103.

! The provider may refuse to release information to a parent or guardian if the provider if the law does not require parental consent for
the treatment in question or if the provider reasonably believes that the parent or guardian has been abusing or may abuse the minor.
45 CFR 164.502(g)(3)(i) and (g)(5).
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The South Dakota statutes that compel school attendance do not include any provisions that “compel” a physician to
disclose confidential information concerning a patient. Accordingly, the compulsory attendance statutes, by themselves,
do not authorize the release of protected health information.

Whether a South Dakota school board can impose such a requirement by adoption of a policy or resolution is another
guestion. The overriding issue is whether the statutory authority of a school district to compel attendance and its implied
policy-making power are sufficient to qualify a policy or regulation adopted by the school for the “required by law”
exception to the federal privacy rules. Unfortunately, there is currently no authoritative guidance on this point from the
federal government or the courts.

In these circumstances, it is appropriate to review the other types of disclosures authorized under the “required by law”
exception in an attempt to determine the intent of the drafters of the rule. Compulsory attendance laws and implied
authority to adopt policies generally do not rise to the level of the other types of disclosures without written authorization
which the federal privacy rules allow. For example, the federal privacy rules allow for disclosures without the patient’s
authorization to public health authorities for disease control and prevention, to agencies authorized to receive to report
child abuse or neglect and to a person who may have been exposed to a communicable disease. 45 CFR 164.512(b).
Disclosures may also be made for health oversight activities, 45 CFR 164.512(d) and to a law enforcement officer or
agency for law enforcement purposes. 45 CFR 164.512(f). Those types of disclosures, dealing with the health of the
public generally or a direct threat to the health and safety of others, deal with more pressing and immediate concerns than
whether an excuse for an absence or late arrival is legitimate.

Accordingly, until there is authoritative guidance from the federal government or the courts, the physician should assume
that South Dakota school districts do not have the power to compel the release of protected health information directly
from the physician.

A school can certainly require that absences be properly “excused,” and can refuse to advance or even expel a student for
excessive unexcused absences. In furtherance of that authority, a school district clearly has the power to require an adult
student or the parents or legal guardians of a minor student to obtain some sort of proof of an illness or doctor’s
appointment from the student’s physician before treating an absence or late arrival as “excused.”

Furthermore, refusing to educate one’s child is a crime, SDCL 13-27-11, and the state’s attorney could subpoena medical
records in connection with the investigation or prosecution of an allegation of truancy. Similarly, truancy can result in a
petition alleging a “child in need of supervision,” SDCL 26-8B-2, and the state’s attorney could subpoena medical records
in connection with those proceedings as well. Any such subpoena, if issued in the form and manner required by the
federal privacy rules, is sufficient to authorize release of protected health information without authorization from the
patient or the patient’s parent or guardian.
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