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The Performance of Abortion

This Legal Brief was drafted for general informational purposes only. It is not meant to be a comprehensive guide, nor
should it be construed as legal advice. The information in this brief is current as of July 1, 2022; readers should consult
the most recent versions of referenced statutes, regulations, and cases to ensure there have been no material changes.

Summary

Post-Dobbs, application of SDCL 22-17-5.1, also known as the “Trigger Law,” makes abortion illegal in South Dakota
except for cases in which the mother’s life is in peril and imposing potential criminal liability on medical practitioners.
There may be significant additional abortion-related legislation, and possible changes to SDCL 22-17-5.1, at an
upcoming special session. In the long-term, Dobbs is likely to invite renewed challenges to many privacy-based rights,
including some, such as access to contraceptives, that may be of special interest to SDSMA, and its members given
implications for the patient-provider relationship.

Discussion

The Court’s majority opinion in Dobbs noted abortion is mentioned nowhere in the Constitution and reasoned that the
right to obtain an abortion was not deeply rooted in our country’s history and tradition, and in fact was in most cases
illegal or heavily disfavored throughout the 18", 19", and early-20" centuries. On that basis, the majority opinion rejected
the view that there is a constitutional right to abortion as found in Roe and Casey and criticized those cases as legislating
from the bench, rather than searching for original constitutional principles. Accordingly, Dobbs held that individual states
are free to regulate abortion in accordance with the preference of their own electorates under a “rational basis” test which
is deferential to legislatures. Effectively, the judiciary will uphold a law if there is any rational basis on which a
legislature could justify the law would serve legitimate state interests.

Impact

SDSMA and its members must be aware that in South Dakota, abortions are now illegal under South Dakota Codified
Law 22-17-5.1 (known as a “Trigger Law”), which the Legislature passed in 2005 and which became effective
immediately upon the Court’s ruling in Dobbs. Under SDCL 22-17-5.1, any person who performs an abortion or who
“prescribes or procures” medicine, drugs, or instruments used for an abortion is guilty of a Class 6 felony. Although this
explicitly includes a ban on prescribing drugs for use in an abortion, the statute is unclear regarding how this applies to
emergency contraception medication and Dobbs s effect on Griswold as it relates to emergency contraception remains
unclear. South Dakota’s law provides a safe harbor from conviction if “there is appropriate and reasonable medical
judgment that performance of an abortion is necessary to preserve the life of the pregnant female.” There are no
exceptions for abortions performed for victims of rape or incest.
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Conclusion

While the details of the legality of abortion are still being refined by the judiciary and legislature, the current default rule
concerning an abortion is that performance of an abortion (except for a case in which the mother’s life is in peril) is a
Class 6 felony under South Dakota law which became effective upon the Court’s ruling in Dobbs. Nevertheless, various
aspects of South Dakota statutory scheme are currently amid litigation at the federal level. Accordingly, physicians with
guestions concerning the lawfulness of restrictions and conditions placed upon abortions by the state and federal
government are encouraged to confer with their own legal counsel.
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