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This Legal Brief was drafted for general informational purposes only.  It is not meant to be a comprehensive guide, nor 

should it be construed as legal advice.  The information in this brief is current as of August 1, 2020; readers should 

consult the most recent versions of referenced statutes, regulations, and cases to ensure there have been no material 

changes. 

 

Summary 

 

An unemancipated minor is by law incapable of giving his or her consent for medical treatment, but the physician may 

usually rely on implied consent resulting from the course of dealing between the physician and the parent or guardian.  

However, it is advisable to obtain parental consent for all but the most routine aspects of the treatment of minors. 

 

The law provides mechanisms whereby minor patient may in some circumstances be provided medical treatment without 

parental consent, including treatment of the minor over the religious or moral objections of their parent or guardian and 

in situations in which the minor’s life or health would be threatened by the delay resulting from seeking out and obtaining 

consent from the parent or guardian.  Treatment for venereal disease may also be given without consent in situations in 

which a minor age 16 or older requests a forensic medical examination.  A minor age sixteen (16) and older may consent 

to a sexual assault kit. 

 

Physicians and other health care providers are required to report suspected child abuse or neglect.  This includes 

exposure to controlled drugs for nonmedical purposes during pregnancy, and abuse or neglect that results in the death of 

the child. 

 

 

Discussion 

 

General 

 

Under South Dakota law, a “minor” is a person younger than age eighteen (18).  An “emancipated” minor is a minor the 

court has concluded is entitled to exercise some or all of the legal rights of an adult; the “emancipation” of a minor is a 

very rare occurrence 

 

An unemancipated minor is by law incapable of giving his or her consent for medical treatment. While implied consent 

for treatment of the minor usually arises under a course of dealing between the physician and the parent or legal guardian 

of a minor patient, it is advisable to obtain consent from the parent or guardian for all but the most routine aspects of the 

treatment of minors.    
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HIPAA-Mandated Privacy Rules 

Generally speaking, the federal medical privacy rules mandated by HIPAA recognize the authority of a parent or guardian 

to act on behalf of their minor child or ward and authorizes the physician to communicate with the parent or guardian 

concerning the minor patients’ medical condition.   However, in instances where the physician reasonably believes in the 

exercise of professional judgment that the minor patient has been the subject of abuse, neglect or domestic violence by the 

parent or guardian, and that releasing information to the parent or guardian may endanger the patient and is not in the 

patient’s best interests, the law allows the physician to withhold certain information from the parent or guardian. 

However, the privacy rules do not address consent. 

 

The parent or guardian of a minor patient should be provided the HIPAA-mandated Notice of Privacy Practices when 

consenting to medical treatment of a minor.  When a minor patient turns eighteen years of age – even if treatment is 

continuous or ongoing – the health care provider is responsible for providing a new Notice of Privacy Practices directly to 

the patient and is encouraged to do so as soon as possible after the patient’s eighteenth (18th) birthday.   

 

Emergencies  

In the event of an emergency, a minor may be treated by a licensed physician before the parent's or guardian's consent is 

obtained if a parent or guardian is not immediately available and if, in the opinion of the treating physician, exercising 

competent medical judgment, the attempt to secure the consent would result in delay of treatment which would threaten 

the minor's life or health.  SDCL 20-9-4.2. 

 

Venereal Disease and Prophylactics  

State law grants minors the legal power to consent to examination and treatment of venereal disease, and to prescribe 

prophylactic treatment for exposure to venereal disease, whenever the minor patient is suspected of having venereal 

disease or contact with anyone having venereal disease.  SDCL 34-23-16. 

 

Other than the reference in SDCL 34-23-16, which permits prescribing prophylactics to minors whenever the patient is 

suspected of having or being in contact with anyone having a venereal disease (which in effect   permits the prescription 

any time a minor is sexually active and requests a venereal disease test), no statute or court decision applicable in this 

state specifically addresses the prescription of birth control devices or oral contraceptives to minors.  It has been argued 

by some that certain U.S. Supreme Court decisions dealing primarily with abortion indicate that minors may be prescribed 

birth control by physicians without parental knowledge or consent. While this argument may have some logical merit, 

there is no definitive support in the decided cases, and legal counsel for the South Dakota State Medical Association has 

issued a recommendation that the more advisable practice is to refrain from prescribing birth control devices or oral 

contraceptives without parental consent or knowledge. 

 

An apparent exception exists, however, in favor of those physicians providing family planning services under federal Title 

X. In the opinion of the AMA Office of General Counsel, Title X and the regulations promulgated pursuant to it preempt 

state law in parental notification for contraceptive services.  Thus, for those physicians not providing contraceptive 

services pursuant to Title X, the prudent course of action continues to include parental notification associated with 

contraceptive services for minors. 

 

Few areas of law and medicine are more controversial than the topics of contraceptives and abortions for minors. It is one 

thing to advocate a minor’s right to these services; it is quite another thing, however, to discuss the potential malpractice 

liability of a physician for treating a minor without parental consent, because no court has determined a physician to be 

free from liability for so doing. The U.S. Supreme Court has upheld laws requiring parental consent for abortions where 

the parent is not given an absolute veto and a court is given the opportunity to evaluate the minor’s wishes. 

 

South Dakota has adopted new notice and consent requirements involving abortions. (See The Performance of Abortion)  

 

Rape or Sexual Assault 

A minor age sixteen (16) and older may consent to a sexual assault kit.  This consent is not subject to disaffirmance 

because of minority or disaffirmance of a parent or guardian.  A minor’s refusal to consent has no impact on any 

applicable mandatory reporting obligation. 
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Forensic Medical Examinations 

A minor age sixteen (16) or older may consent to a forensic medical examination to look for evidence of rape or another 

sex offense.  The physician, hospital, or clinic shall take reasonable steps to notify the minor’s parent or guardian that an 

examination has taken place, unless the parent or guardian is the suspected perpetrator.  

 

Blood Donation 

A minor at least seventeen (17) years of age may also donate blood without obtaining permission of a parent or guardian 

unless the parent or guardian specifically informs the facility taking the blood that the donation is prohibited. SDCL 26-2-

7. 

 

Religious Conflicts  

Occasionally the treatment of a minor is complicated by the religious convictions of the parent. Most commonly this 

occurs where a blood transfusion is necessary to preserve the life or health of a minor. Although there is no reported South 

Dakota case concerning this issue, courts have almost universally ordered blood transfusions necessary to save a minor’s 

life where the parent refuses consent on religious grounds 

 

Under South Dakota law, a law enforcement or a court services officer may take a minor into temporary or protective 

custody when the officer reasonably believes that protective custody is warranted because there exists an imminent danger 

to the child’s life or safety, there is not time to apply for a court order, and the parents refuse an oral request for consent to 

the child’s removal from their custody. SDCL 26-7A-12. A court may, after certain procedural requirements have been 

met, issue temporary or emergency orders for medical, surgical, or dental treatment of a child under its jurisdiction. SDCL 

26-7A-42. 

 

A physician presented with parental refusal to consent to a course of treatment necessary to save a life should consider 

contacting the state’s attorney, the Department of Social Services, or the court services office of his or her county as soon 

as there is reason to believe such a situation is developing. 

 

Reporting Child Abuse 

Physicians, nurses, and other health care professionals who have reasonable cause to suspect that a child under the age of 

eighteen (18) has been abused or neglected must make a report of that information.  SDCL 26-8A-3.   

 

If the suspected abuse or neglect is discovered in the physician’s clinic, the physician is obligated to immediately make an 

oral report to the state’s attorney, the South Dakota Department of Social Services or to law enforcement personnel.  

SDCL 26-8A-3, 26-8A-8. If the suspected abuse or neglect is discovered in a hospital setting, the physician must report 

the discovery to the person in charge of the institution or that person’s designee.  If the suspected abuse or neglect is 

discovered in a school setting, the physician must make a report to the school principal or school superintendent or 

designee.  SDCL 26-8A-7.  The person to whom the report is required to be made must then relay the report to law 

enforcement or the Department of Social Services. 

 

Any person who has reasonable cause to suspect a child has died as a result of child abuse or neglect as shall report that 

information to the medical examiner or coroner. SDCL 26-8A-4 

 

The HIPAA-mandated privacy rules specifically authorize child abuse or neglect reports to the extent permitted and 

required by applicable state law.  45 CFR 160.203.    

 

Any person receiving a report of suspected child abuse or child neglect shall keep the report confidential unless otherwise 

directed by law.  SDCL 26-8A-8.   SDSMA recommends that the physician also keep the report confidential. 

 

The failure to report by one required by law to report is a Class 1 misdemeanor.  

 

Any person who makes a report of child abuse or who provides copies of medical examination, treatment, or 

hospitalization records or who performs radiological or other medical examination or testing a child because of an 

investigation, whether consent has been given by the parents, are immune from civil or criminal liability.  Immunity also 
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extends to the participation in any judicial proceeding resulting from the report of suspected abuse or neglect. SDCL §26-

8A-14 and SDCL §26-8A-16.  (See Reporting Child Abuse)   

 

Suspected Exposure to Controlled Substances  

Health care practitioners who have reason to believe, based on a medical assessment of a mother or a newborn infant, that 

the mother used a controlled substance for a nonmedical purpose during the pregnancy, may administer, with or without  

consent of the newborn’s parent or guardian, a toxicology test to a newborn infant under their care, to determine whether 

there is evidence of prenatal exposure to a controlled substance. SDCL 26-8A-35. 

 

A health care practitioner or any other medical personnel administering a toxicology test to determine the presence of a 

controlled substance in a newborn infant at birth or during the first twenty-eight days after birth and the employer of the 

person administering the test are immune from civil or criminal liability arising from administration of the test if the 

health care practitioner ordering the test believes in good faith that the test is permitted under state law and is administered 

in accordance with an established protocol and reasonable medical practice.  SDCL 26-8A-36. 

 

If the test results are positive, the health care practitioner must report the results pursuant to SDCL 26-8A-8 to the person 

in charge of the institution or that person’s designee.  In turn, the institution shall immediately make an oral report to the 

state’s attorney, the South Dakota Department of Social Services or to law enforcement personnel.  SDCL 26-8A-35. 

 

Catheterization 

Notwithstanding any other provision of law, a health care provider or any other person authorized to insert a urinary 

catheter may not insert a catheter into a patient under the age of sixteen (16) without the verbal or written consent of the 

child’s parent or guardian unless it is a medical emergency or otherwise medically necessity.   SDCL 34-12C-9. 

 

Conclusion 

 

While implied consent for treatment of a minor patient usually arises under a course of dealing between the physician and 

the parent or guardian of a minor patient, it is advisable to obtain parental consent for all but the most routine aspects of 

the treatment of minors.  Consent is not necessary in emergency situations and other circumstances, including the 

treatment of venereal disease and the performance of a forensic medical examination for rape or other sexual abuse. 

_______________________ 
Cross-References:  The Performance of Abortion; Reporting Child Abuse; Newborn Screening Requirements 
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